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CHAPTER I 



INTRODUCTION 



The North Atlantic Treaty Organization Status of Forces 
Agreement is a multilateral treaty entered into by the United 
States and most of the other nations of that organization. It" 
purpose is to resolve the multitude of legal and jurisdictional 
problems which resulted from the stationing of troops of one or 
more NATO nations in other NATO countries. In testifying in 
support of the treaty before the Senate Foreign Relations Com- 
mittee, Secretary of Defense Wilson declared, !, It became appar -t 
early in the creation of the North Atlantic Treaty Organization 
that tbeso (legal and jurisdictional) problems might best be 
solved on a multilateral basis." (Here the secretary spoke of the 
many technical legal problems resulting from the stationing of 
troops of one country in another country. General Bradley, 

U.S. army, declared before the same committee that the advantages 
of the Status of Forces Agreement to the United States, as a 
member of NATO, are twofold. - First it enables tho 

Commander of a United States military force to engage in peace- 
time ILiTO operations in NATO countries without undue hindrance 
from the authorities of those countries. Second, it confers 
upon individual members of tho United States forces stationed . 1 
NaTO countries certain rights which arc essential to their 

•"• Hearings Before tho Committee on Foreign Relations Unitcn 
S tates on Status of the North it] antic Treaty Organization, Arne d 
Forces and m ilita ry Head quarters, 83d Cong . IstScss., p. I 0 [I 
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The treaty was. .initially drafted by the Denortnent of Defs 
i3i 1950. Negotiations were entered into anon?.; all members of 



JATO tho following year. It was aimed by ropi esentatives of r 
each nations in London England on 1.9 June 1951. Hearings on t* 
treaty were conducted before the United States Senate Foreign 
Relation.?. Committee on 17-10 Apri 1 1 953. Shortly thereafter it 
was resorted to tho Senate. On 2.'| June 1953 it was referred 
back to the Senate Foreign Relations Committee for supnlementar 
hearings in order to consider certain objections raised by a 
rrouo of Senators led by Senator Brisker of Ohio, Eventually j 
vias reported back to the Senate vh ere it was approved by a sub- 
stantial majority thereof. 0 However, as a condition to ratifi- 
cation the Senate incorporated into the treaty certain reserva- 
tions. In due course tho treaty, including those reservations, 
was signed by the President. 

These reservations nose certain emblems to tho cognisant 
co 1 '.ending officer of United States mi 1 it ary forces stationed . 



tho 


various NATO nations . It •' 


s clear that 


ho i 
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duty of determining, irhere 


ar. on O' nr ia 1 0 , 


the 


exto: 
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0 guards afforded by the c r .1 
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nart 



in which .hi s troops are stationed, that whore ho determines ttc 
those safeguards do not. -.no asure uo to American standards ho is 



2 I bid . , ip . 33-3.li . 



.Fifteen Sens? tors voted against ratification. 



to request certain relief from the authorities 



the receivi . 



state, and that whore such relief is not granted he is to sc oh 
the assistance of the United States State Department . However, 
the reservation docs not define any clear standards by which such 
com'.' endj nr officer is to be guided. It merely declares that tie 
cot andinr office 10 shall insure-, to the extent and in the manner 
specified, that members of his comand 3ha.ll be accorded thoso 
"constitutional nights (they) would enjoy in the United States . 

The primary purpose of this study is to ascertain and clarify 

those considerations with which the cognisant United States 

Commanding Officer should concern himself in implementin'.; the 

Status of Forces Agreement -as modified by the Senate Resolution. 

In furtherance of this purpose an appraisal of the Senatorial 

intent implicit in the Resolution will be made. Necessarily 

hearing upon this Senatorial intent arc the extent of the 

Constitutional rights servicemen would bo entitled to in the 

United States when tried for criminal offenses and the extent c 

a rv equivalent protection afforded bv th~ criminal procedures o’ 

l 

NATO nations, and by the Provisions of the Status of Forces 
Agree nnt itself . 

Chapter II of this study constitutes a survey of those 
min anur.i rights and safeguards accorded by the Federal Constitution 
to accused persons tried by criminal courts ir. the United States, 
Chapter III encompass os a study of the rights and safeguards 






cc Appendix A 
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crofted by the Status of Forces Ayrccnont and Charter V 
the Senatorial intent of its Resolution of July 195.3. 
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CHAPTER II 



A DETERMINATION OE THE NATURE AND SCOPE OP 
'■‘CONSTITUTIONAL RIGHTS A SERVICEMAN WOULD ENJOY 
IN THE UNITED STATES" AS CONTEMPLATED IN PARA- 
GRAPH 3 OF THE RESOLUTION 



Constitutional Guarantees Within the Meaning of 

the Resolution 

American service: .on uho conn it offenses within the United 
States may, depending uoon the circumstances of the ease, subject 
themselves to throe different jurisdictions? state, federal c 
military. E::no rion.ee shone that few servicemen are tried by 
Federal Courts. Tho groat majority of criminal trials, other 
than courts martial, of servicemen in the United States arc con- 
ducted in state criminal courts. Those rights and safeguards 
guaranteed defendants tried in Federal courts arc, therefore, 
of much loss significance and importance than those accorded 
defendants in state courts. For the ouroosos of this study the 
former -nay quite safely bo .Ignored. 

Pa^urranh .3 of the Resolution of Ratification, with Reserva- 
tions, as agreed to by the Senate on 1 5 July 1953 provides as 
follows : "If, in the opinion cf (the Commanding Officer of the 

armed force of the United States in tho receiving state), under 
all the circumstances of the case, there is danger that the 
accused will not be protected because of the absence or denial 
of constitutional rights ho would enjoy in the United States, t j 
co: maiding officer shall request the authorities of the rccoiv: j ; 
state to waive jurisdiction in accordance with the provisions 
of paragraph 3 (c ) of Article VII (which recur' res the receiving 



state to give ‘sympathetic cons idcration* to such rooucst ) and 
such authorities refuse to waive jurisdiction, the conmandina 
off:. cor shall recucst through diplomatic channels and notifica- 
tion shall. 1 be g:i. von to the Executive Branch to the Armed Sorvic, 
C.uriittccs of the Sonata and House of Renrosentatives, 11 ^ The 
Re so 1 ution, therefore, does not error ns sly specify those north:- ' 
l.sr Iiiuds of Constitutional guarantees contomplatod by the Sen 
However, the Resolution, docs direct the State Department to md 
a formal Protest to the foreign government through diplomatic 
channels in the event that any serviceman is deemed to have be- 
denied the caul valent cf such rich to by a foreign tribunal, I 
would an pear that any such r retest , to be tenable, mould no cess 
ily have to show t h at the rights, allegedly denied the service- 
man in a foreign tribunal, wou_ld. have bc^n accorded hire had h- 



cried for the same offense by a state criminal court any- 



been t 

v'hro in the United States . To rrgu-. that ho woul d have rLcoxv 
"•'or... rights had he been tried in a Pod oral court ignores the 
face f'.at ho likely would never have boon tried in such court 
had the cam., off. .nee been committed b;^ hi'..: in the United States 
Again, to argue that he would have received rcor^ rights h.,d h. 
bean tried in n state court of the state of hi a domicile as to 
disregard the facts of mil it am lif ., since sorvic anon ard 
rarely stationed in their homo states. Thus, a New Yorker may 
well find himself serving, his tern of duty in California or in 

-'•See Anpundix A. 
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Mississippi. An assertion that the serviceman would receive 
lore rights if tried by a United States military court martial 
arrears at first sight to be r:oro norsuasivo. However, any 
particular offense committed by a serviceman in a NATO nation 
would as lihcly bo tried before such- court 'a art n . e*. 3. a .if com- 
mitted in the United States . 

Two cogent reasons crist, therefore, for predicating the 
do tormina ticii of the nature and score of "Constitutional right 
a serviceman x.ould on joy in the United. States 1 ' uwon those mini 
um ri-obts which he would enjoy if tried for a criminal offs nr. 
ir a state court r (a) the much creator importance, i.n point o 
fror.no r.cy of occurrence, of trials by stabs courts, and (b) t! 
necessity for basing any State Department '..'retest upon a cor - 

t 

vinoin; showing that the accused would have inevitably roebiv. 
mcro rr.fhts had he bo-.n tried for thn. sane offense in a non- 
military court anywhere in the United Stat_s. 

Those minimum rights which a state court must accord de- 
fendants who are tried in their criminal courts are governed b 
the due process clause of the fourteenth Amendment to the 
Federal Constitution. It will bo amropriatc , therefore, to 
brio.'Pv craninc the general construction o laced upon the due 
process clnus- by our Federal courts insofar as it awn' 1 lots to 
sudi proceedings . 

General Construal of th_ Due Process Clause 



A lore, line of Federal 



due 



d eci s i n n c has intern r ot~d t h c 



process c 1 aus o of thu Fourteenth Anr^dnont as affording cert:.’, 
rights and safeguards to Persons tried by stat^ courts for 
criminal o^f miscs . These rights and safeguards arc not cocr- 
twus'vc with those afforded persons tried for cr.ini.LnoJ. offcr.r 
by Federal courts. "The Fourteenth Amendment does not say ti- 
ne State shall don rive any parson of ? iberty without follow.iu 
t K c Federal urn cess of 1 aw as prescribed for the Federal court 
in cornp.ar.ib 1 e Fedor .1 cases. It says merely, *uor shall any 
statu deprive cry person of life, liberty or property without 
due oroccss of law 1 . This duo process is not equivalent for 



the process of Federal courts or for the oroccss of any par- 
ticular state. It has rcfurcnco, rath_r, to a standard of 
process that -.ray cover many varieties of processes that arc 
.• nnressivw of differing combinations of historical or modern, 
local or other juridical standards, provided they do not cor- 
.?? .let with th.. fundamental principles of liberty and justice 
which lie at the base of our civil .and polatica 1 institutions, 

In Wolf v Colorado 3 the court said, 11 The notion that the! 

1 due pip cess of 1 aw 1 guaranteed by the Fourteenth Amendment i: 
shorthand for thu first eight aiuondmcuats and thereby incor- 
porates them has boon rejected by this court again and again 
after impressive consideration. The issue is closed. 11 

Thos . rights and safeguards guaranteed by the Fourteenth 



3 Bute v Illinois. 333 b'.S. 6h 0 (I9>>3). 

U. S IfbT 0 91|.2 ) . 

•"338 U.S. ?.$ (19h9 ) , 



SOv 



n 



-o- 



sJ.se Betts v 



Amendment nr~ those which arc essential to a free society but 
no more than that. The broad test, repeatedly cnpl ovod by the 
United States Supremo Court, in determining the or tent of those 
rights end safeguards is that state criminal proceedings, talnn 
as a wholo, must not offend common end fundamental ideas of fa-' 
ness mid right Jr ’’Due process of law 1 ' under the Fourteenth 
Amendment is satisfied if the criminal procedures, afforded t H . 
defendant by state criminal courts, conform to standards deemed 
reasonable and right *5 Even though a decision of a state cou: . 
men a ouostioo of local law is wrong it is not an infraction 
the Fourteenth Amendment merely because it is wrong. 6 Kor doc . 
the Federal Constitution impose any impediment to the corroctio 
or modification by a stat.. court of orroncons or elder con- 
structions of local lav; embraced in previous decisions. 7 How- 
ever, “duo process of lav; - - - - conveys neither formal nor 
fined nor narrow requirements. - - - - Basic rights do not be- 
come petrified ns of any one time, ever, though as a matter of 
human emetic nee , soma mav not rhetorically bo called eternal 
verities. ----- Representing, as it does a living principle du 
process is not confined within c. permanent catalogue of what no 



y Bett s v Brady, note ? su er a. 

hln PjTlkq “* v florae c t i cut7~~307?’ U.S. 319 (1937) the court sa. 
"Certain rights set forth in the Federal Constitution may hav- 
value and importer cc . Even so, they are not of the very esse.: 
of a scheme of ordered liberty. To abolish them is not to 
violate a principle of justice so rooted in the traditions and 
conscience of our people as to be ranked as fundamental. " 
^ Sto ckholde rs v Stcjgiyr.g , 3° 9 U.S. 175 (1937). 
fliolS. v ( Col orado , note 3 supra . 



at a "ivon time be dee. “rod the limits of the essentials of fun- 
damental rights, To rely on a tidy formula for the easy dctcr- 
ination of what is a fundamental right for purposes of legal 
enforcement may satisfy a longing for certainty but ignores tb* 
mo /orients of a free society. Prom the foregoing it is clear 
that specific Federal decisions , rather than general formulae, 
must be resorted to in determining whether the duo nroccss clav 
of the Fourteenth Amendment h • s boon violated in any particular 

p o ci ~ 

• * * • 



For convenience, the various Federal decisions relating tc 
the duo nroccss clause of the, Fourteenth Amendment are heroin 
considered fro a the standpoint of three broad general cotogori 
(a) those rights and safeguards which it insures to an accused 
prior to trial, (b) those rights and safeguards which it i.'isur 
to an accused during trial, and (c) those rights and 
it insures to m accused subsequent to trial. 



Rights of an Accused Accorded by Du^ Process 
Prior to Trial 



The Federal 
a r x a i ng prior t o 
a c. c us e d per so n s . 
from time to tim; 
of such, oossiblc 



courts have ru 1 cd upon a. number of situations, 
trial, as rossibly affecting basic rights of 
ho doubt others will come before those court, 
in the future , To date sin gen oral catogorB 
rights have reached, the Federal courts for 



C Ibid. 
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decision, They arc coramcntod upon herewith. 



Intclli.yibilitv of State renal Statutes 



The terns of a state penal statute, which creates a new 
offense, must be sufficiently clear and explicit so as to un- 
equivocal 1 y iiforu those who arc subject to it of the kind of 
conduct on their oart which will render them 1 i.ahlo to its 
penalties. 9 A statute w.hr cb either forbids or requires the doi- 
of an act in torus so vs uo that .-on of ccrtuon into!. licence must 
necessarily puoss at its meaning and differ as to its anolicatio, 
violates the first essentials of due. oroccss,"^ The statute whic 
was the subject of the decision in the Lanzotta ease roads as 
follows: "Any person not enyayed in any lawful occupation, knows 

to be a r i cj.." , b.;r of any yany conaistin;: of two or more persons, who 
ha a been convicted, at least three tires of boir.r a disorderly 
person, or who has been convicted of any crime in this or an:. r 
of or state, is declared, to b.. a y, anas ter. " The court hold, that 
the conduct which the statute nuraortori to denounce v;as so va.puo , 
uncertain and. indefinite as to bo rosuynnnt to duo orocoss. 

A statute nay be vayuc and uncertain a " d ~. r ot rendered, valid 
nrovidod th.it the indie trout , based uno.n such statute, sv.fficica 
annriscs the accused, of the offense intended to be charred . Thu 



^Laiizctta v Now Jersey, 306 U.S. h.$\ (1039 ) . 

1 0 In ‘ General Cons tru ction Co. , * 269 U.S. 385 (? $?.$ ) 

the court hold that the tost - to bo - *ap' plied "in do t ornining this 
Issue is whether the statute establishes a standard vrc.ll cnouy.h 
mown to enable these within (its) reach to correctly apnl.y .it, 



in United States v Franz 1 * the United States Court of Ililitar; 
Anneals held that Article 1 3l|. of the Uniform Code of Military , 
Justice did not violate any Constitutional proscriptions where 
the specification, based upon that article, spelled out the 
alleged offense in sufficient detail for the accused to be able 
bo intelligently prepare his defense. In that case, however, 
the court pointed out that the provisions embodied in Article 1 
of the Code had been part of our military law sinco 1775, and 
that therefore the general kinds of conduct proscribed by that 
article were well known to American military law. On the other 
hand, the court declared in the Lanzctta case-*--- that on the fac 

l 

therein the specification of the details of the offenses intent- 
to bo charged in the indictment did not euro the statute of its 
repugnancy to duo process where the statute is vague and uncer-t 
The two decisions do not appear to bo contradictory , for in iho 
Lanzctta ease usage had not do to mine d the meaning of the word, 
"gangster . " 



an 



process , 



do t r raining who the ” a particular sta.tu.tc violates due 
therefore, consideration must bo given to the indict me 



iferc the latter spells out the alleged off aiso in sufficient 



detail it may operate to remove the statute's Constitutional- 
repugnancy provided that usage and custom .have served to make 
reasonably certain the kinds of conduct contemplated by the 



statute , 



**2 USCKA 16 1 (1952). 
- ‘ r - no to 9 , sup r a . 



- 12 - 



Right 'to Certainty of Chargee 



Irrespective of the certainty of the statutory Language 
upon which it is based, an indictment must be spelled, out in 
such precise and unambiguous terms as to enable the defendant 
to understand the offense intended to bo charged and to enable 
him to or or are his defense. In Cole v Arkansas*^ the defendant 
was charged with a violation of a particular statute which 
consisted of two sections. The indictment failed to spoil out 
in sufficient detail that particular section allegedly violated. 
The court hold that, in effect, the accused was convicted of an 

i 

of for.se with which lie was never charged and that this procedure 
violated the due o"occss clause of the Fourteenth Amendment as 
much as though the accused hud been convicted upon a charge that 
was never made. The court in Ir. re Oliver 1 -^- dccls.rcd that, as . 
minimum, duo process requires that an accused be giver, reason; A he 
.not-.co of the nature of the charge against hiu. ^ 

In addition, the time intervening between the service of 
the indictment and the arraignment of the accused must be 
sufficient to permit an intelligent nl ca and any appropriate 
motion pertaining to the indictment. Finally, am accused who 
docs not understand English is entitled to a translation of a 



,333 U.S. 196 (19.'!.8). 

;p333 U.S. 257 09)1-8). 

’•^Soo also In re Mu r chison , 3-'l-9 U.S. 133 (1953- ) -here the 
court tool: an identical position on similar facts. 

-6 Onfield, Crlr. iina .1 Pr oce dures from Arrest to A nnoa.1, a. P 77. 



copy of the xnaictnont or information. 1 

Right to Counsel 

The issue concerning the Constitutional rights of a 
defendant to counsel, either before or during trial or both, 
has boon litigated before the Supreme Court more then any other 
single issue involving the duo process clause of the Fourteenth 
Anendrx nt. It is clear that no absolute right to counsel exist 
Each ease must be examined on its merits in determining the 
issue. Some of the important factors which have been consider- 
pertinent thereto arc : the seriousness of the offense charged, 

the a.gc, experience and mentality of the defendant, the com- 
plexity of the issues involved in the trial, whether the defend 
had expressly requested the assistance of counsel, whether the 
nature of the charge had been explained to the defendant and 
whether the defendant was financially able to employ M.s own 
counsel. In Uve gas v Pennsylvania."® the defendant was tried ft 
a felony, convict. ;d and sentenced to forty “/oars* imprisonment, 
He was young and inornoricnc ed. He was not advised of his rig- 
to counsel and no attempt was made to exp] ain to him the effect 
of his plea of guilty. The court held that he was denied due 
process. In Powell v Alabama-*- 9 the court hold that In a capita 
ease, where the defendant is unable f inane! ally to employ courn 



